
In  the Matter of Michael Morris, City of T renton  

CSC Docket  No. 2012-1733 

Civil Service  Com m iss ion , dec ided April 3, 2013) 

 

 

Michael Morr is, a  Senior  Secur ity Guard with  the City of Trenton’s 

Recrea t ion  and Natura l Resource Depar tment , represented by J ack A. But ler  Esq., 

appea ls the a t tached determina t ion  of h is layoff r ights by the Division  of Sta te an d 

Loca l Opera t ions (SLO).
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By way of background, Trenton  submit ted a  plan to SLO to lay off employees 

in  va r ious depar tments including the Recrea t ion  and Natura l Resource 

Depar tment .  The plan  was approved and not ices were required to be sent  to the 

a ffected employees.  On September  7, 2011, SLO issued a  let ter  to the appellan t  

advising h im of h is layoff r ights.  In  tha t  let ter , SLO advised appellan t  tha t  he had 

no displacement  r ights and would be la id off effect ive September  16, 2011.  The 

appellan t  was la id off and h is name was placed on  the appropr ia te specia l 

reemployment  list s.  Fur ther , the record evidences tha t  the appellan t , who was 

previously a  Supervising Secur ity Guard, had accepted a  demot iona l t it le r ight  to 

Senior  Secur ity Guard in  a  pr ior  layoff act ion  in it ia ted in  November  2010.   

 

In  the instan t  appea l, the appellan t  contends tha t  h is t it le r ights were 

viola ted.  He cla ims tha t  Rober t  Mendez was h ired as a  pa r t -t ime provisiona l Senior  

Secur ity Guard on  March  24, 2011.  He a lso a lleges tha t  J ames Moses was a lso 

h ired as a  Senior  Secur ity Guard.  Addit iona lly, the appellan t  cla ims tha t  Mendez 

was pa id as a  fu ll-t ime employee.  In  suppor t  of th is content ion , the appellan t  

submits copies of Mendez’s pay sta tements.  The appellan t  cla ims tha t  he should 

have had t it le r ights to the posit ions occupied by Mendez and Moses as he had more 

senior ity than  both  of these employees.  In  th is regard, the appellan t  indica tes tha t  

h is employment  bega n in  2004.  Fur ther , the appellan t  a rgues tha t  the appoin t ing 

author ity is a t tempt ing to circumvent  Civil Service layoff ru les by keeping Mendez 

in  a  pa r t -t ime provisiona l t it le while he performs the dut ies of a  fu ll -t ime Senior  

Secur ity Guard.  Moreover , the appellan t  argues tha t  h is layoff was in  bad fa ith .  In  

th is regard, the appellan t  provides a  witness sta tement  concern ing the pr ior  

November  2010 layoff act ion  and deroga tory comments made by the Mayor  

regarding the appellan t .  This witness sta tement  a lso indica ted the ra te of pay for  

Mendez as a  “Seasonal” Secur ity Guard.   

 

The appoin t ing author ity, despite numerous oppor tunit ies and request s, did 

not  submit  any a rguments for  the Civil Service Commission  to review.  However , it  

did provide the employm ent  h istory for  Moses and Mendez which  had not  been 
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entered in to the County and Municipa l Personnel System (CAMPS) as required.
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The appoin t ing author ity indica ted tha t  Moses had worked as a  Seasona l Secur ity 

Guard from April 21, 2011 unt il October  1, 2012.  It  a lso indica ted tha t  Mendez was 

h ired as a  Supervising Secur ity Guard on  J u ly 9, 2010 and separa ted from th is 

posit ion  on  September  23, 2011.  Mendez was then  h ired as a  Seasona l Secur ity 

Guard on  May 24, 2011 and is st ill employed in  tha t  capacity.   

 

CONCLUSION  

 

 In  an  appea l of th is na ture, it  must  be determined whether  SLO proper ly 

applied the uniform regula tory cr iter ia  found in  N .J .A.C. 4A:8-2.1 et seq., in  

determining layoff r ights.  It  is an  appellan t ’s burden  to provide evidence of 

misapplica t ion  of these regula tory cr iter ia .  N .J .A.C. 4A:8-2.1(a ) provides tha t  a  

la tera l t it le r ight  means the r ight  of a  permanent  employee to exercise displacement  

r ights as set  for th  in  N .J .A.C. 4A:8-2.2 against  an  employee in  the layoff unit  

holding a  t it le determined to be the same or  comparable to the a ffected t it le of the 

employee.  N .J .A.C. 4A:8-2.1(b) sta tes tha t  a  demot iona l t it le r ight  means the r ight  

of a  permanent  employee to exercise displacement  r ights as set  for th  in  N .J .A.C. 

4A:8-2.2 against  an  employee in  the layoff unit  holding a  t it le determined to be 

lower  than  but  rela ted to the a ffected t it le of the employee.  N .J .A.C. 4A:8-2.2(d) 

la tera l and demot iona l t it le r ights shall be provided to a  posit ion  held by a  

provisiona l employee who does not  ha ve permanent  sta tus in  another  t it le.  

 

In it ia lly, the Commission  notes tha t  the appellan t  did not  ra ise any bad fa ith  

a rguments or  provide any evidence of bad fa ith  concern ing h is current  layoff 

effect ive September  16, 2011.  All of h is bad fa ith  a rgument s concern  the November 

2010 layoff.  Thus, any such  a rguments a re unt imely.  S ee N .J .A.C. 4A:8-2.6(b).   

 

With  regard to the present  layoff, it  is noted tha t  SLO correct ly determined the 

appellan t ’s layoff r ights based on  the informat ion  it  had a t  the t ime.  However , in  

reviewing the mat ter  now, it  is clea r  tha t  the appellan t  was not  proper ly la id off.  

N .J .S .A. 11A:4-13(c) provides tha t  t emporary appoin tments may be made to 

temporary posit ions established for  a  per iod aggrega t ing not  more than  six months 

in  a  12-month  per iod as approved by the Commission . These posit ions include, but  

a re not  limited to, season a l posit ions.  Thus, it  is clea r  tha t  a  seasona l posit ion  is a  

t emporary appoin tment  and the appoin tment  of Mendez exceeds these limit s.  

Further , Mendez is st ill employed and per  the appellan t ’s undisputed a llega t ions, 

performing the same dut ies tha t  the appellan t  performed.  Based on  the foregoing, 

the Commission  finds tha t  the appoin t ing author ity has improper ly u t ilized a  

seasona l posit ion  where a  permanent  appoin tment  appears to be needed.  Therefore, 

the Commission  orders the temporary appoin tment  of Mendez be termina ted.  
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Further , the appoin tment  of the appellant  from the specia l reemployment  list  for  

Senior  Secur ity Guard is ordered.  SLO should reconst ruct  h is personnel record 

accordingly. 

 

With  regard to remedy, N .J .A.C. 4A:2-1.5(b), in  a ll appea ls other  than 

disciplina ry and good fa ith  layoff appea ls, a llows back pay and/or  counsel fees to be 

granted as a  remedy where an  appoin t ing author ity has unreasonably fa iled or  

delayed to ca rry out  an  order  of the Commission  or  where the Commission  finds 

sufficien t  cause based on  the pa r t icu la r  case.  A finding of sufficien t  cause may be 

made where the employee demonst ra tes tha t  the appoin t ing author ity took adverse 

act ion  aga inst  the employee in  bad fa ith  or  with  invidious mot iva t ion .  S ee e.g., In  

the Matter of Anthony Hearn , 417 N .J . S uper. 289 (App. Div. 2010).  S ee also, In  the 

Matter of Kathryn  E. Clark , Docket  No. A-5548-93T2 (App. Div. Apr il 28, 1995), cert. 

denied , 142 N .J . 457 (1995). 

 

In  eva lua t ing the under lying mer it s of the appellan t ’s case, the Commission 

finds tha t  other  sufficien t  cause is not  evident  in  th is case.  The record does not  

evidence tha t  the or iginal determina t ion  of layoff r ights for  appellan t  was done in  

bad fa ith  or  with  invidious mot ivat ion .  Therefore, the instan t  mat ter  is akin  to 

administ ra t ive er ror  and genera lly, no vested or  other  r ights a re accorded by an 

administ ra t ive er ror .  S ee Cipriano v. Departm en t of Civil S ervice, 151 N .J . S uper. 

86 (App. Div. 1977); O’Malley v. Departm ent of Energy , 109 N .J . 309 (1987); HIP of 

N ew J ersey v. N ew J ersey Departm ent of Bank ing and Insurance,  309 N .J . S uper. 

538 (App. Div. 1998).  Therefore, based on  the specific mer it s of t h is case, sufficien t  

cause has not  been  established for  an  award of back pay or  counsel fees.  

 

F inally, to main ta in  a  complete and accura te record of Civil Service employees 

and to ensu re tha t  Civil Service laws and regula t ion  a re adhered to, the 

Commission  orders tha t  the appoin t ing author ity en ter  a ll t emporary appoin tments, 

such  as seasona l employees, in to CAMPS.  Fur ther , the Commission  recommends 

tha t  the Division  of Classifica t ion  and Personnel Management  remind a ll loca l 

jur isdict ions tha t  a ll t emporary appoin tments, such  as seasona l employees, a re to 

be en tered in to CAMPS.   

 
 

ORDER 

 

 Therefore, it  is ordered tha t  th is appea l regarding the determinat ion  of layoff 

r ights be granted and Michael Morr is’s layoff be rescinded and he be returned with 

senior ity and benefits to the posit ion  of Senior  Secur ity Guard, which  is current ly 

held by Rober t  Mendez, from a  specia l reemployment  list  effect ive September  17, 

2011.  The appellan t  is not  en t it led to any other  remedies, such  as back pay or  

counsel fees.  However , if appellan t  is not  reinsta ted with in  30 days of the da te of 



issuance of th is decision , he sha ll be en t it led to different ia l back pay beginning on 

the 31st  day to the date of actua l reinsta tement . 

 

It  is fur ther  ordered tha t  Rober t  Mendez be removed from his seasona l 

Secur ity Guard posit ion .   

 

This is the final administ ra t ive act ion  in  the m at ter .  Any fur ther  review 

should be pursued in  a  judicia l forum. 

 


